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RECENT DEVELOPMENTS IN CONSUMER AND EMPLOYMENT 
ARBITRATION:  WHERE WE ARE AND HOW WE GOT THERE 

 
The idea of using arbitration to resolve disputes between businesses is centuries old, but 
the idea of using arbitration to resolve disputes between businesses and their customers 
and employees is relatively new.  Thanks, in part, to the legal developments described 
below, this use of arbitration has become widespread, and businesses now routinely insert 
arbitration clauses in their agreements with consumers and employees.  Consumer and 
employment arbitration has been justified on the grounds used to justify arbitration 
generally: arbitration is faster, simpler and cheaper than litigation, and is thus well suited 
to consumer and employment disputes, which particularly benefit from these attributes.   
 

(a)  Almost from its inception, critics of consumer and employment arbitration have 
argued that bias favoring business parties (particularly big business parties) is 
inherent in the arbitration process, because arbitrators and arbitration providers will 
inevitably be beholden to such businesses for future arbitrations.  Critics also 
complain that the subject arbitration agreements are usually contracts of adhesion, 
are often unconscionable and frequently have the effect of excusing violations of 
important consumer and employee protections. 
 
(b)  Supporters of consumer and employment arbitration have relied on the Federal 
Arbitration Act (1925), section 2 of which provides, in pertinent part, that arbitration 
agreements in transactions involving interstate commerce: 
 

[S]hall be valid, irrevocable, and enforceable, save upon such 
grounds at law or in equity for the revocation of any contract.   

 
Cases in this area often revolve around the issue of whether the grounds advanced 
for resisting arbitration are "grounds at law or in equity for the revocation of any 
contract" or, instead, an effort to single out arbitration for disfavored treatment.  
Needless to say. supporters of arbitration cite freedom of contract. 
 
(c)  In the seminal case of AT&T Mobility v. Concepcion (2011) the United States 
Supreme Court (per Scalia) weighed in on the debate, holding that a California law 
prohibiting class action waivers in certain consumer arbitration agreements is 



preempted (and thus invalidated) by the Federal Arbitration Act, on the grounds that 
class arbitration interferes with the “fundamental attributes of arbitration" (i.e., its 
speed, simplicity and cost effectiveness).  Critics of the case argue that its inevitable 
effect will be that consumers and employees are unable to file class actions in either 
court or arbitration, and that given the small dollar amount often involved in 
individual consumer and employee claims, these claims cannot be “effectively 
vindicated” absent collective action.  
 
(d)  Notwithstanding these criticisms, Justice Scalia's FAA preemption doctrine has 
been applied by the Supreme Court in American Express v. Italian Colors (2013) 
and Direct TV v. Imburgia (2015) to deny class arbitration to small businesses 
alleging violations of federal anti-trust laws and the California Consumers Legal 
Remedies Act, respectively, over the vigorous dissents of the Court's liberal justices. 
Since Concepcion, state and federal courts have applied the FAA preemption 
doctrine to nullify other consumer and employee protection laws in the context of 
arbitration. 
 
(e)  Meanwhile, the California Supreme Court has been fighting a rear-guard action 
against the spread of Concepcion and its FAA preemption doctrine by giving a little, 
and then taking a little back.  In Sonic-Calabasas v. Frank Moreno II (2013), the 
Court held that a state law rule prohibiting an employee's waiver of a "Berman 
hearing" (i.e., an administrative wage claim brought before the Labor 
Commissioner) was preempted by the FAA, but took the position that the subject 
arbitration agreement might still be unconscionable on other grounds and remanded 
the case to the lower court for further proceedings.  In Iskanian v. CLS 
Transportation Los Angeles (2014) the Court held that a state law rule barring class 
action waivers in employment agreements is preempted by the FAA, but that an 
employee's right to bring a representative action under California's Labor Code 
Private Attorneys General Act was not preempted.  McGill v. Citibank, discussed in 
section (h) below, can also be viewed as part of a strategic retreat. 
 
(f)  The Consumer Finance Protection Bureau recently joined the fray.  Pursuant to 
authority granted by the Dodd Frank Act, it has proposed a regulation that would 
require pre-dispute arbitration clauses in consumer financial agreements to at least 
permit the filing of a class action in a court.  Republicans in Congress would like to 
reign-in or eliminate entirely the CFPB.  In PHH Corporation v. Consumer 
Financial Protection Bureau, the Court of Appeals for the D.C. Circuit is set to 
review en banc a decision by a three-judge panel of the court finding that the CFPB's 
single-Director structure is inconsistent with constitutional separation of powers.   



(g)  In Morris v. Ernst & Young (2016) and Lewis v. Epic Systems (2016), the 9th and 
7th Circuits, respectively, held that class action waivers in employment agreements 
interfere with an employee's right to engage in concerted activity, and thus violate 
the National Labor Relations Act.  There is a circuit conflict on this issue and Morris 
and Lewis (along with NLRB v. Murphy Oil USA (2015), in which the 5th Circuit 
reached the opposite conclusion) have been consolidated for appeal to the Supreme 
Court.  
 
(h)  In McGill v. Citibank (filed 4/6/17), the California Supreme Court (per Chin) 
unanimously held that a provision in a pre-dispute arbitration agreement whereby a 
bank customer waived the right to seek public injunctive relief (i.e., injunctive relief 
available to private plaintiffs under the California Legal Remedies Act and the 
California unfair competition and false advertising laws) in any forum (i.e., court or 
arbitration) is "contrary to California public policy and is thus unenforceable under 
California law." The Court's interpretation of the subject arbitration agreement 
(which the parties stipulated to) is questionable, and the Court's acceptance of it 
could be a result of the Court's desire to protect (perhaps only temporarily) the 
Broughton-Cruz rule (a line of cases in which the Court has held that public 
injunction claims are not arbitrable) from FAA preemption.  
 
(i)  Kindred Nursing Centers v. Clark (decided 5/15/17) involves the validity of an 
arbitration agreement signed by an attorney-in-fact pursuant to a broad power of 
attorney executed in Kentucky by residents of Kentucky.  The Kentucky Supreme 
Court ruled that under local agency law, such a power of attorney must expressly 
grant to the agent the power to enter into an arbitration agreement (since it results in 
a waiver of the right to a court or jury trial).  The U.S. Supreme Court (with only 
Thomas dissenting) reversed the Kentucky Supreme Court's ruling on the grounds 
that it violates the FAA by singling out arbitration agreements for disfavored 
treatment.  It should be noted that all four of the Court's liberal justices joined in the 
majority opinion. 
 
(j)  In the Wells Fargo unauthorized account litigation, the bank is seeking to block 
class actions brought by groups of account holders, on the grounds that the bank's 
standard account agreement contains an arbitration clause under which account 
holders waive the right to file or join a class action.  
 

 


