
 

 

 

 

 

CHARTING THE FUTURE OF CLASS ACTION WAIVERS IN ARBITRATION 
CLAUSES 

By Hon. William F. Highberger 
Los Angeles Superior Court Judge 

“Elections have consequences.”   
President Barack Obama speaking to  

House Minority Whip Eric Cantor, October 25, 2010 

I. Introduction 

Following the death of Justice Antonin Scalia, it appeared that settled expectations regarding 
enforcement of mandatory arbitration agreements with class-action waiver terms required 
reexamination.  Since so many of the recent decisions by the United States Supreme Court 
invoking the Federal Arbitration Act (FAA) to enforce adhesion contracts preventing class action 
litigation were decided by 5-4 margins, most of which were authored for the majority by Justice 
Scalia, the durability of this jurisprudence was then unknown.  The election returns on November 
8, 2016 are now likely to have a major impact on the future trajectory of the law in this area. 

Three major impacts are likely.  First, President Donald J. Trump’s nominee to replace 
Justice Scalia is likely to be much more respectful of Justice Scalia’s rulings and reasoning as 
compared to a nominee chosen by his adversary, former Secretary of State Hillary Rodham 
Clinton.  Second, the new administration will have the power to suspend proposed regulations 
that would prohibit mandatory arbitration clauses with class-action waivers in various contexts, 



including nursing home admission contracts and student-loan agreements.  Third, the 
Republican-controlled Congress will be unlikely to enact any statutory reform to the FAA, and it 
may well withdraw powers that the Consumer Financial Protection Bureau (CFPB) is currently 
attempting to exercise to prohibit these kinds of adhesion contracts in many consumer credit 
transactions.      

To the best of my knowledge, candidate Trump did not speak or tweet his views on 
mandatory arbitration clauses, that force disgruntled customers or employees to pursue 
individual claims in arbitration without the leverage a class action can provide.  Secretary 
Clinton did in May 2016 publicly support the CFPB’s proposed regulation to ban such clauses in 
consumer credit contracts.  Trump as a defendant in business litigation recently experienced the 
consequences of not including an arbitration clause with a class action waiver in his form 
contracts: the Trump University litigation before District Judge Gonzalo Curiel in San Diego 
federal court was able to proceed as a certified class action precisely because Trump and his 
legal advisers had failed to include such a term.   

As of 12 months ago and before Justice Scalia’s death, the U.S. Supreme Court appeared to 
have accepted the outcome of its recent 5-4 FAA preemption decisions as valid stare decisis not 
open to reconsideration.  Notably, the decision in DirecTV, Inc. v. Imburgia (2015) 136 S.Ct. 
463, was authored by Justice Stephen Breyer and joined by Justice Elena Kagan.  Although both 
had dissented from Justice Scalia’s opinions in AT&T Mobility LLC v. Concepcion (2011) 563 
U.S. 333, and American Express Co. v. Italian Colors Restaurant (2013) 133 S.Ct. 2304, they 
invoked stare decisis in reversing the California Court of Appeal in Imburgia. 

The U.S. Supreme Court docket for the 2015 Term also included Zaborowski v. MHN 
Government Services, Inc. (9th Cir. 2014) 601 Fed.Appx. 461, cert. granted Oct. 1, 2015, No. 14-
1458, 136 S.Ct. 27, cert. dism. Apr. 12, 2016, 136 S.Ct. 1539, a case which represented a frontal 
assault on the continuing viability of the now routinely cited and applied decision of the 
California Supreme Court in Armendariz v. Foundation Health Pyschcare Services, Inc. (2000) 
24 Cal.4th 83.  Only the happenstance of a settlement quite favorable to the employer after the 
certiorari petition had been granted removed that case from the U.S. Supreme Court docket.  

Justice Scalia’s unexpected death changed these settled expectations, and the prospect of a 
Democratic-controlled Senate created some theoretical possibilities for change to the existing 
legal landscape.  But President Trump’s unanticipated victory, combined with continuing 
Republican control of the Senate, have now brushed aside many of the hopes and dreams of the 
many critics of mandatory arbitration and class action waivers.1 

One other “known unknown” is how the U.S. Supreme Court will resolve the emergent 
circuit split as to whether or not employee rights under Section 7 of the National Labor Relations 

                                                            
1 Recognizing that these issues appear routinely on the docket of many California judges, including my own docket, 
and recognizing that the exact terms of arbitration agreements and purported class action waivers and/or 
representative claim waivers come in a myriad of different formulations, none of the statements made in this 
educational article are intended to state a view on how I would rule in any given case.  That necessarily depends on 
the arguments made, the factual circumstances under which any such agreement was formed, the exact nature of the 
legal question presented, and the state of the law when the question is decided.  



Act (NLRA) include a right to engage in class action litigation in court and/or in arbitration that 
is not waivable as a matter of federal law, even in the face of the FAA.  The last topic worthy of 
note is the practical impact of “delegation” clauses on the attractiveness of mandatory arbitration.  
Simply put, these provisions increase the risk to drafters of adhesion contracts—typically 
employers and retailers—since the key decisions, including whether or not a class will be 
allowed, are made by the arbitrator.  The beneficial trade-off, from the point of view of the party 
imposing such terms, is that a quick exit from a traditional courtroom can be obtained with very 
little judicial input into the dispute. 

II. U.S. Supreme Court Rulings, Past And Future 

The FAA was passed in 1925 and signed by President Calvin Coolidge.  While it was the 
subject of litigation over the decades, including repeated decisions by the U.S. Supreme Court 
between 1996 and 2008 striking down state statutes which purported to prohibit contracts 
mandating arbitration in various contexts, the legal community at large took special notice of the 
potential impact of FAA preemption when the Court issued its 5-4 opinion (by Justice Scalia) in 
2011 in AT&T Mobility LLC v. Concepcion, striking down the California Supreme Court’s ruling 
in Discover Bank v. Superior Court (2005) 36 Cal.4th 148.2   

The Concepcion ruling was notable because (a) state appellate court decisions adverse to 
enforcement of arbitration agreements were put at equal risk with state legislative enactments 
impeding enforcement of such agreements, and (b) Justice Scalia’s opinion worked backwards 
from the basic premise that arbitration was inherently not a suitable forum for the large financial 
risks presented by class actions.  A prior U.S. Supreme Court plurality opinion in Green Tree 
Financial Corp. v. Bazzle (2003) 539 U.S. 444, had accepted the basic premise that an arbitrator 
would have the power to order that a case proceed in arbitration as a class action, and Justice 
Scalia had joined in Justice Breyer’s plurality opinion so holding. 

Faced with plaintiffs’ arguments that individual arbitration defeated access to legal redress 
for many types of claims where the economics of class action litigation are needed to justify the 
front-end costs, the U.S. Supreme Court doubled down in another 5-4 decision in 2013 in 
American Express Co. v. Italian Colors Restaurant, which held that the enforceability of an 
arbitration clause containing a class action waiver turns on whether or not individual litigation of 
an individual business’ federal antitrust claim was theoretically possible, not whether it made 
realistic economic sense.  The U.S. Supreme Court also issued several summary reversals3 from 

                                                            
2 Since Associate Justice Clarence Thomas continues to hold to the view that the FAA does not apply to cases 
pending in state courts (see his recent dissent in DirecTV, Inc. v. Imburgia, supra, 136 S.Ct. at p. 471), the U.S. 
Supreme Court has almost always reached questions of FAA preemption of state law by granting certiorari in cases 
arising out of the federal courts. 
3 The U.S. Supreme Court routinely uses summary reversals to decide cases based only on the certiorari petition 
briefs and without further briefing or oral argument when it considers the lower court ruling to be so obviously in 
error that proceedings on the merits are unnecessary. 



2011 to the present in which state courts’ refusal to enforce timely arbitration of claims 
consistent with adhesion contracts so providing was seen as an affront to FAA preemption.4  

A. Recent Rulings 

It was against this backdrop that the majority opinion a year ago in another California case 
was issued.  A 6-3 majority5 reversed the California Court of Appeal for its perceived failure to 
recognize the preemptive effect of the FAA in DirecTV, Inc. v. Imburgia.  Justice Breyer made a 
clear statement that all lower courts were now duty-bound to follow Concepcion, Italian Colors, 
and the entirety of FAA preemption jurisprudence:  

No one denies that lower courts must follow this Court’s holding in Concepcion.  The 
fact that Concepcion was a closely divided case, resulting in a decision from which 
four Justices dissented, has no bearing on that undisputed obligation.  Lower court 
judges are certainly free to note their disagreement with a decision of this Court.  But the 
“Supremacy Clause forbids state courts to dissociate themselves from federal law 
because of disagreement with its content or a refusal to recognize the superior authority 
of its source.”  [Citations.]  The Federal Arbitration Act is a law of the United States, 
and Concepcion is an authoritative interpretation of that Act. Consequently, the 
judges of every State must follow it.  U.S. Const., Art. VI, cl. 2 (“[T]he Judges in every 
State shall be bound” by “the Laws of the United States”). 

 
(Imburgia, supra, 136 S.Ct. at p. 468, emphasis added.) 

As noted previously, the California Supreme Court decision in Armendariz v. Foundation 
Health Pyschcare Services, Inc. appeared to be at risk of reversal after a certiorari petition was 
granted during the 2015 Term in MHN Government Services, Inc. v. Zaborowski.  The dissent in 
the unpublished Ninth Circuit decision had laid out a road map for why Armendariz violated 
FAA preemption principles, particularly with its limits on how much “blue pencil” revision trial 
courts were permitted to save an arbitration agreement.  The very fact that the U.S. Supreme 
Court had seen fit in MHN to review an opinion which was not citable precedent tended to 
demonstrate a very high likelihood that the high court would reverse the lower court decision, 
not affirm it.  Counsel for the employer on inquiry from this author explained that the plaintiff’s 
settlement demand had dropped to such an extent after certiorari was granted that the employer 
decided to settle the case in lieu of taking its chances with further litigation. 

Simply put, as of the date of Justice Scalia’s unexpected death, the Supreme Court had issued 
a fairly clear and robust set of decisions applying FAA preemption in the face of a multitude of 
state statutes and appellate court decisions which had tried to carve out viable exceptions to 
arbitration under the FAA’s “savings clause.”6  That Court had also repeatedly held (e.g., in 

                                                            
4 KPMG LLP v. Cocchi (2011) 132 S.Ct. 23; Marmet Health Care Center, Inc. v. Brown (2012) 132 S.Ct. 1201; 
Nitro-Lift Technologies, L.L.C. v. Howard (2012) 133 S.Ct. 500. 
5 As noted above, Justice Thomas dissented because he uniquely holds that the FAA does not apply in state court.   
6 The FAA’s principal provision, 9 U.S.C. § 2, provides that a “written provision” in a contract providing for 
“settle[ment] by arbitration” of “a controversy . . . arising out of” that “contract . . . shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.”  The last clause 
in that section is generally referred to as the “savings clause.” 



Italian Colors and CompuCredit Corp. v. Greenwood (2012) 132 S.Ct. 665) that competing 
federal statutory priorities manifest in the Sherman Act and the Credit Repair Organizations Act 
were insufficient to overcome the policy preference in the FAA for enforcement of class action 
waivers in arbitration agreements.   

B. Pending Cases 

Even though the U.S. Supreme Court is now short a justice, it continues to have arbitration 
cases on its docket.  One has been set for oral argument, and the previously noted circuit split 
regarding whether NLRA section 7 is an antidote to class action waivers in employment 
arbitration agreements presents the kind of urgent legal dispute which traditionally merits grant 
of one or more of the several pending certiorari petitions. 

The pending case in which certiorari has been granted is Kindred Nursing Centers Limited 
Partnership v. Clark (Ky. S.Ct. 2015) 478 S.W.2d 306, cert. granted Oct. 28, 2016, No. 16-32, 
132 S.Ct. 368, a case involving the often thorny question of whether and how an arbitration 
agreement is formed.  The specific issue was whether or not each of the two relatives who had 
written powers of attorney in place before they signed up their invalid relative for Kindred’s 
nursing home care could thereby bind the deceased relative and his/her estate to a mandatory 
arbitration clause in the adhesion contract of admission for nursing home care.  Contract 
formation disputes are now being presented routinely in such cases as opponents of class action 
waivers move away from the simpler categorical attacks relying on cases such as Discover Bank 
and Gentry v. Superior Court (2007) 42 Cal.4th 443, and instead turn to case-specific objections.  
The case comes directly from the Kentucky state court system, so it is reasonable to assume that 
Justice Thomas will again find the FAA inapplicable.  Since it will likely be heard before a 
replacement for Justice Scalia is confirmed, the outcome of this case is far from clear. 

Circuit splits present the classic situation in which a grant of certiorari seems preordained, 
and this has indeed come to pass in the cases presenting the NLRA section 7 issue.  As noted 
previously, the issue presented is whether an employee’s7 right to engage in protected collective 
activity under the NLRA extends to the use of class action litigation procedures in the face of an 
arbitration agreement to the contrary.   

The California Supreme Court itself confronted the issue when it decided Iskanian v. CLS 
Transportation Los Angeles, LLC (2014) 59 Cal.4th 348.  Our Supreme Court ruled in line with 
various other courts which had rejected this argument.  The National Labor Relations Board 
(NLRB) decided otherwise—holding that there was a viable section 7 unfair labor practice 
charge when an employee was denied use of the class action procedure to litigate disputes with 
employers—in D.R. Horton, Inc. (2012) 357 NLRB 2277, but the Fifth Circuit refused to enforce 
the decision (D.R. Horton, Inc. v. NLRB (5th Cir. 2013) 737 F.3d 344).  The NLRB doubled 
down in Murphy Oil USA, Inc. (2014) 361 NLRB No. 72, using its opinion as a teaching guide to 
the Fifth Circuit on why it was wrong.  This did not change the outcome, and the Fifth Circuit 

                                                            
7 One must meet the NLRA statutory test of being an “employee” and not an “independent contractor” to obtain the 
benefit of this protection.  This is a main point of factual controversy in cases arising out of the “gig economy” 
involving businesses such as Uber and Lyft. 



again denied enforcement.  (Murphy Oil USA, Inc. v. NLRB (5th Cir. 2015) 808 F.3d 1013, cert. 
granted Jan. 13, 2017, No. 16-307.) 

The same question has arisen in the context of motions and petitions to compel arbitration in 
cases such as Iskanian and a slew of similar published decisions in the federal district courts and 
courts of appeals.  All such decisions aligned with the outcome in Iskanian8 until the Seventh 
Circuit issued its decision on May 26, 2016 in Lewis v. Epic Systems Corp. (7th Cir. 2016) 823 
F.3d 1147, cert. granted Jan. 13, 2017, No. 16-285.  The Ninth Circuit ruled in accord with the 
Seventh Circuit more recently in Morris v. Ernst & Young, LLP (9th Cir. 2016) 834 F.3d 975, 
cert. granted Jan. 13, 2017, No. 16-300.9  Given the existence of an undeniable circuit split on 
this issue, the U.S. Supreme Court recently granted certiorari in Lewis, Morris, and Murphy Oil 
to resolve the split. 

As noted, the most recent U.S. Supreme Court rulings in this area have consistently upheld 
the FAA’s pro-arbitration goals in the face of competing policy goals of other federal statutes.  
Whether the same outcome will result when the competing policy goals of the FAA and the 
NLRA must be balanced is presently unknowable. 

III. California Supreme Court Rulings, Past And Future 

The California Supreme Court has wrestled with the same issues as the U.S. Supreme Court 
but has started with a somewhat different jurisprudential viewpoint.  It is undeniable that many 
of our Supreme Court’s rulings have sought to protect employees and consumers from loss of 
access to the class action tool by invoking state-law exceptions premised on the FAA’s “savings 
clause” for state-law legal principles of general applicability.  However, those decisions have 
been repeatedly reversed by the U.S. Supreme Court as a matter of federal preemption, typically 
in a round-about fashion in which a federal court case applying California precedent is presented 
for merits review.   

A. Recent Rulings 

It took a while for the message to communicate, but by the time that our Supreme Court had 
issued its opinions in Sanchez v. Valencia Holding Co. (2015) 61 Cal.4th 899, and Baltazar v. 
Forever 21 (2016) 62 Cal.4th 1237, it seemed fairly clear that class action waivers were 
withstanding the most obvious attacks lobbed in their direction by plaintiff/employee/consumer 
advocates.  Traditionally viable attacks on the one-sidedness of adhesion contracts containing 
arbitration clauses obtained no traction in those two cases, suggesting that our Supreme Court 
was no longer interested in trying to thread the needle to produce some one-off, state-law ruling 
that might withstand FAA preemption attack.  The California Supreme Court’s recent decision in 

                                                            
8 See, e.g., Owen v. Bristol Care, Inc. (8th Cir. 2013) 702 F.3d 1050; Sutherland v. Ernst & Young LLP (2d Cir. 
2013) 726 F.3d 290; Chesapeake Energy Corp. v. NLRB (5th Cir. 2016) 633 Fed.Appx. 613; Citi Trends, Inc. v. 
NLRB (5th Cir. Aug. 10, 2016, No. 15-60913) 2016 WL 4245458.   
 
9 Notably, litigant Ernst & Young has received inconsistent rulings from the  Second and  Ninth Circuits regarding 
the enforceability of its standard form employment arbitration agreement. 



Sandquist v. Lebo Automotive, Inc. (2016) 1 Cal.5th 233, did not involve the enforceability of an 
arbitration/class waiver clause as such, and will be discussed further below. 

B. Pending Case 

There is one arbitration case pending before the California Supreme Court which was 
recently argued and taken under submission.  It involves the significant issue of whether or not a 
plaintiff seeking injunctive relief for the public benefit can, nevertheless, be forced to give up the 
judicial forum and take the claim to private, binding arbitration with no opportunity to pursue a 
class-wide remedy.     

Many years before Concepcion was decided, our appellate courts had held that plaintiffs 
bringing claims seeking public injunctive relief—commonly plaintiffs suing under the Unfair 
Competition Law—could not be forced to abandon the judicial forum for arbitration.  This 
principle was considered well-settled and was commonly referred to as the Broughton-Cruz10 
doctrine.  The tension between this categorical rule and U.S. Supreme Court decisions which 
soundly rejected attempts to create categorical limitations on the effectiveness of arbitration 
agreements—whether such state-law limits were the fruits of legislation or of court rulings—
could not escape notice forever.  The case which poses this question is McGill v. Citibank, N.A. 
(2014) 232 Cal.App.4th 753, review granted Apr. 1, 2015, S224086.  The Fourth District Court 
of Appeal had written Broughton-Cruz’ obituary, but the state Supreme Court granted review so 
the death notice may be premature.  Oral argument was heard on December 7, 2016, so a 
decision is due shortly, perhaps before the publication date of this article. 

   
IV. Delegation Clauses 

There is an inherent tension in the “who decides” issue—i.e., whether the arbitrator or the 
court decides if a dispute is arbitrable—when a dispute subject to a binding arbitration agreement 
arrives on a court docket.  The going-in proposition is that everything is for the judge until such 
time as the court holds that there is an enforceable arbitration agreement.  Arbitration clauses are 
almost always found in adhesion contracts drafted by the stronger party and not the fruit of any 
true negotiation, so the drafter can contemplate in advance whether or not some judicial “quality 
control” over the front-end of the process is desired.  One way to avoid such judicial gatekeeping 
is to include language delegating the arbitrability determination—potentially including the class 
arbitrability determination—to the arbitrator.  The U.S. Supreme Court wrestled with 
enforcement of such a delegation clause assigning the class arbitrability issue to the arbitrator in 
2003 in Green Tree Financial Corp. v. Bazzle, and the Court could not even produce a majority 
opinion.  More recently, in Oxford Health Plans LLC v. Sutter (2013) 133 S.Ct. 2064, the Court 
expressly noted that the question was unresolved and not before it because the parties had 
previously agreed to have the arbitrator decide the issue.   

The “who decides” question comes in several flavors.  Flavor One: If the arbitration clause is 
silent regarding the permissibility of class arbitration, does the court or the arbitrator decide the 
issue?  Flavor Two: Is the class arbitrability issue such an important threshold question that it 

                                                            
10 Broughton v. Cigna Healthplans (1999) 21 Cal.4th 1066; Cruz v. PacifiCare Health Systems, Inc. (2003) 30 
Cal.4th 303. 



should be presumptively reserved for judicial determination?  There is a split in federal court of 
appeals cases on the “who decides” class arbitrability question.11  The California Supreme Court 
decided the question in Sandquist v. Lebo Automotive in favor of delegating the issue to the 
arbitrator where the contract is silent on the matter.  This arguably creates more risk that an 
arbitrator may approve class arbitration, but drafters of arbitration clauses can, of course, draft 
around this.   

The recent Ninth Circuit opinion in Mohamed v. Uber Technologies, Inc. (9th Cir. 2016) 836 
F.3d 1102 provides a graphic example of how potent a broad delegation can be.  In that case, 
District Judge Edward Chen had held that Uber’s arbitration agreement with its non-employee 
drivers was unenforceable, and thereafter he had entertained extended argument as to whether 
Uber’s attempt at a global class action settlement with the same drivers should be approved.  
That settlement agreement appeared to be on the ropes when the Ninth Circuit reversed Judge 
Chen’s ruling refusing to enforce the arbitration agreement.  The Ninth Circuit did not hold that 
the agreement was enforceable; it simply gave force and effect to the broad delegation clause in 
the arbitration agreement consigning that question (and everything else of consequence) to an 
arbitrator for decision.  This would appear to moot the debate over the settlement agreement and 
leave Uber in a favorable position to argue that the arbitration agreement was both enforceable 
and also a matter to be litigated on an individual claim basis, which is anathema to the plaintiffs’ 
class counsel, who would have to litigate the underlying merits many times over in separate 
proceedings.      

V. Conclusion 

Arbitration agreements have become so important to case valuation that they deserve 
independent analysis separate and apart from the legal and factual merits of the underlying 
dispute.  While it appeared that an electoral victory for candidate Hillary Clinton would cause a 
re-evaluation of some of the key rulings written by the late Justice Scalia enforcing adhesion 
arbitration agreements, this appears to be much less unlikely under a Trump presidency with 
Republican control of Congress.  The general trend of enforcement of such agreements appears 
likely to continue for the foreseeable future.  Certain issues, like the delegation of the class 
arbitrability question to an arbitrator, may create cross-currents which make enforcement of 
existing form agreements less attractive to the party that imposed such terms.  Counsel need to 
pay close attention to the evolution of case law, statutes and regulations in this area since the 
practical impact is so great. 

 

Hon. William F. Highberger is a Superior Court Judge sitting in the Complex Civil Division of the Los 
Angeles Superior Court.     

                                                            
11 Compare, e.g., Dell Webb Communities, Inc. v. Carlson (4th Cir. 2016) 817 F.3d 867 (court decides class 
arbitrability issue where arbitration clause is silent); Chesapeake Appalachia, LLC v. Scout Petroleum, LLC (3d Cir. 
2016) 809 F.3d 746 (same); Opalinski v. Robert Half International, Inc. (3d Cir. 2014) 761 F.3d 326 (same); Reed 
Elsevier, Inc. ex rel. LexisNexis Division v. Crockett (6th Cir. 2013) 734 F.3d 594 (same), with Robinson v. J&K 
Administrative Management Services, Inc. (5th Cir. 2016) 817 F.3d 193 (arbitrator decides class arbitrability issue 
where arbitration clause is silent). 


